
! r - . t  r : -  ,

UNTTED STATES ENVTRONMENTAL PROTECTIOS,.4'9PN.9Y; I | ( f ..., r,^.  -  , , - w  i ; u , _ ,  u

WASHINGTON, D.  C.

:-:;llfilt{Al-.
I n  r e :

DOW CHEMICAL COMPANY : RCRA Appeal No. 06-01

I{ANGING ROCK PI,ANT, :

a

Perm l t  No .  OHDo39 -128 -913  :

- - - - - - - - - - x

D .  C ., Y a D r l r r l Y  u v t l ,  l

Tuesday, August ] -2,  2OO8

The above-ent i t fed maEter came on

for TELECONFERENCE at approximately 11:00

a .m.  a t  1140  Connec t i cu t  Avenue ,  NW,

wash ing ton .  D .  C .

BEFORE :

CHARI.,,ES SHEEHAN

D r a c  i  , , 1 i  r a  . T r r A n a

NIVEA BERRIOS

Senior  Counsel -  to  the Board

Beta Court Repofting
www.betareporting.com(202) 464-2400 (800) s22-2382
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PROCEEDINGS

MS. DURR: The Environmenta] Appeals

Board of  the United States EnvironmentaL

Protect ion Agency is now in session for a

tel-econference in re:  the Dow Chemical  Company

Hang ing  Rock  P l -an t ,  Pe rm iC  No .  OHDo39-L28-913 ;

RCRA Appeal No. 05-01, the Honorable ,Judge

Charles Sheehan presiding.

JUDGE SHEEHAN: Good morning. This i-s

Judge Sheehan, and with me j .s Nivea Berr ios,  our

sen io r  a t to rney  on  the  case .

As the order of  August 6 indicates,

I ' d  l i ke  to  ta l k  w i th  you  a I I  t oday  abou t  t he

t i m i n o  h e r e  T  h c c r i l l  w i t h  t h e  - -  s h a l l  w e+  v e : j + r

say discomfort  vr i th the facE that th is case

has gone on over 2 years now, j - t 's  look l ike

i  |  '  q  h a : d i  n r r  i  n l - a  . f  I  a r e r -  )  - 1  / )  \ , a 2 r < I  ^ r

r - h i  c  h ^ i h r -

so d l ike to underst ,and why the

delay, and whet.her or not we need to get on

with br ief ing Ehis case and having oral
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I  out l ined a few quest ions in that

n r d a r  M : 1 / L \ a  l -  r r ? n  - l  ^ L , f  f  ^  i l ^ ^ ^ a  f  i  v - f!  J - V r r  L  L v

asking Mr.  Chow to go --  to respond

in i t i a l l y .  F i r s t ,  why  does  Oh io  have  to  ge t

i nvo l ved  i n  the  ce r t i f i ca t i on  a t  t h i s  po in t ,

i  F  r z ^ r r ' r / F  . a  l  r F . a . l v  r a n r a c c r r -  a d  f  h . f  a l h i . \I  u y t  e u e r r e ! s

cont.rary to what you said earf ier,  is no

longer going to be involved as Ehe permit t ing

author i ty? What role do they play at  th is

o o i n f  i f  i - h c v l  r c  n n  l n n a e r  i n t n l r r a A  i h  t h e

permit  ?

MR. CHOW: I  guess what yourve got to

unders tand  i s  t ha t  t he  - -  ac tua l l y ,  t he  pa r t i es

were on this k ind of  s imultaneous track for

terminat ing the appeal .  One was the comparable

fuel-s demonstrat ion that I  was proceeding with.

The other possibi l i ty was --  you know. now that

Oh io  has  been  au tho r i zed  to  i ssue  B fF  pe rm i t s ,

t o  ac tua l l y  i ssue  a  B IF  pe rm i t ,  mak ing  EPA 's

permit  unnecessary.

So a few months ago. I  guess, when

th i s  a l - l -  came up  as  poss ib i l i t i es  - -  nobody
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knew which one would proceed faster,  so we

dec ided ,  we1 l ,  1e t ' s  reques t  t he  AB to  - -  f o r

more t ime to l -et  both of  them proceed.

But as Dow proceeded with the

comparable fuels demonstrat ion, and as Ohio

EPA started to draft  up and review a state

B IF  r Je rm i  i : .  T  th ink  Dow de te rm ined  tha t  i t

was making such good progress with iEs

comparable fuels demonstrat ion, wi th Ohio

EPA 's  rev iew  on  pa r t i c i pa t i on ,  t ha t  Oh io

dec ided  tha t ,  s i nce  the  comparab le  fue fs

demonstrat ion would be the most l - ikely thing

to  oa 'a ' r r r  -  the t  i  I  wnr r ' l  d  rn j -  he  annrnnr i  a tg

use  o f  t he i - r  resou rces  to  i ssue  a  s ta te

permit  which would then be rendered moot

because of the comparable fuels

demons t  rat  ion .

My undersEanding is that the

comparable fuels demonstrat ion was just  going

to proceed anyway as a resul t  of  the jo inE.

venture betr,reen Dorrr and Chevron . That ' s j ust

a  bus iness  dec i s ion  tha t  t hey  made .  So  Oh io

(202) 464-2400
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l -  just  to ld us maybe a month ago that they were

2  no t  go ing  to  be  i ssu ing  a  s ta te - i ssued

3  pe rm i t .  so  t ha t ' s  k i nd  o f  t he  - -  t ha t ' s  Ehe

4 reason why they,re not issuing a state BIF

5  pe rm j - t .

JUDGE SHEEIAN: I  th ink f  qet  that ,

7 but I  don' t  understand why i f  theyrre not

R  i  e e r r i n r r  t - h a  n a r m i  I  l - h a \ r  n a a . l  1 - n  i e c r r g  t h e  C ] _ e a n9 r l U ) ' ] r u 9 u

9  c losu re  ce r t  i f i ca t  i on .

10 M R .  C H O W :  T h a t ' s  a  r e s u l E  o f  t h e

11 comparable fuels demonstrat ion. Once --  my

12 understanding of the process is --  and Rob can

13 properl-y explain this a l i t t l -e bi t  more than I

14 can --  that once the comparabl-e fuels

15 demonstrat ion is made and Dow conducts i ts c lean

16 closure on a couple of  uni ts,  that Dovr woul-d be

1 ' 7  n r a n r r i n a  * - i l i - ^  i F  f ^  / ' t } j i ^  ^ h d  f h a n
v r  s l / e !  r r r Y  q  ! s P \ r r L ,  L r r a t f  r r r v

1-8 Ohio would be reviewing i t  and --  you kno\d,

1 g  ; a l - . ' F r l f  i n r r  a r  r - a i e c ' j -  i n d  f h F  r e s l t l l - s  o f  t h i s

' )  i  r a ^ ^ i f

27 And  tha t r s  t he  c fean  c losu re

22 cert i f icaEion that woul-d give Dow the

Beta Court Reporting
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certainty and closure that i t  needs to

make --  to have a successful  comparable fuels

demonstrat ion.

JUDGE SHEEHAN: Given the slow pace in

th i s  case  a t  t h i s  po in t ,  i t  sounds  l i ke  thaE 's  a

recipe for mult ip le months more t ime; r ight?

MR. CHOW: We've talked to Ohio EPA

about exact ly how long i t  would take for them to

review these clean cl-osure reports,  and lhey

- ^ , , 1 . i  - ^ F  ^ . i - - ^  . . ^  ^  c n e l , , i  f  i  r -  l - i m e l i n e  o r  aY f  v s  u D  c .  - l / u e r l r u

part icular date.  but I  th ink t .he ohio EPA staf f

members  sa id .  maybe  i t ' I I  t ake  us  a  coup le  o f

weeks. But they could not commit i t  to any

part icular t ime frame .

Tha t ' s  k i nd  o f  t he  - -  t ha t ' s  t he

source of some uncertainty on our part  as

l - ^  - -  T  m6. r1 . l  pn l . r  :n ; l  T  L 'a ra  i - rv i  hd  t -^  f--  -  rgure

out how much time shoul-d we ask. We have no

idea t iow long Ohio EPA wif f  take other than

Oh io  - -  a  l ow- Ieve1  Oh j -o  EPA s ta f fe r  sa id ,

we11 ,  maybe  i t ' I l  t ake  us  a  coup le  o f  weeks .

So taking them at their  word, and

Beta Court Reporting
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bu i l d ing  i n  a  l i t t l e  ex t ra  t ime ,  we  dec ided

that November 21st.  would be an appropr iate

t1me .

MR.  SCHMIDT:  I  t h ink  - -

JUDGE SHEEHAN: SO --

MR.  SCHMIDT:  I 'm  so r ry ,

,JIJDGE SHEEHAN: Is that Mr.  Schmidt?

MR.  SCHMIDT:  Yes .  Your  Honor .  I

\^ 'anted to of fer another point  on this,  and thaL

is --  due to the uncertainty with Ohio EPA, when

Kevin and f  vrere discussing the t imel ine, that

is when we discussed afternat ives to a permanent

mod i f i ca t i on  a t  t he  fede ra f  1eve1 ,  and

terminat ing this appeal before going through

t - h - r f  n r ^ - a q q

wetre faced with ohio EPA having

f  i  n a l  s a w  c l n  f  h F  c l  o s r r r c  o f  r h e  r r n i  |  .  t r o t h

because of delegat ions and because of the

comparable fuels demonstrat ion thatrs

cu r ren t l y  be ing  made .

BuL  once  we  ge t  t haE  ce r t i f i ca t i on

of c lean cl-osure from ohio EPA --  and I  wi l l

(202) 464-2400
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1 aLso convey that I  have relayed to Ohio EPA'g

2 legaI counsel that th is is a deci .s ion that

3 needs to be made in short  order because of

4 this appeal and because of t ry ing to resolve

5 feder .a l  nermi  l -  j -  in r r  i  qqr rec  l {e  r rn r ie rs tood

6 that and did commit to making his best

7 ef forts to resolve or to ensure the closure

8  ce r t i f i ca t i on .

I  guess what we were talk ing about,

10  Kev in  and  I ,  was  the  poss ib i l i t y  o f  f i nd ing  a

' 1  1  r r r : r r  l -  ̂  r ^ - ^ l  ! ' ^  i -  h i  s  a n n e a l  a f t e r  c l O S 1 ] I . e  W a S

L2 cert i f ied by Ohio EPA but before we go

1 3 f .hrorroh l -  he mndi  f  i  r -a f  i  on nroccss af .  t .he

t4 federa l  level  to  remove the BIF permr- t

1 5  c o n d i t i o n s .

L 6 I  t h ink  tha t ' s  someth ing  tha t  | ve

1 ' 7  r ' n n r r i  n a a r l  m . '  n l i a r r  i e  f  l - , a  n ^ e 1 -  r 7 ' \ n 1 . . \ h r i  r 1 - a

18 thing to do rather Ehan wait  for a permanent

19  mod i f i ca t i on  to  go  th rough .

2 0 So we 've  t r i ed  ou r  bes t  t o  reduce

27 the t imel- ine for concluding this appeal,

22 taking into account the uncertainty presented

Beta Couft Reporting
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by  Oh io  EPA!s  dec i s ion -mak ing  p rocess  - -  by

reaching an agreement that we wi l l  wi thdravt

th i s  appea l  as  soon  as  tha t  ce r t i f i ca t i on  r - s

conf i rmed, and as soon as the agency conf i rms

that i t  does not consider us subject to the

BIF permit  anlrmore, and then we wiI I  wrap up

the permanent modif icat ion that is necessary

t - . r  rFm.11/F  fhe  RTI '  ' "o rmi t  a f te l  we w i thdraw

the appeal .

And that was our best ef fort  to t ry

and reduce tshe t imel ine, understanding that

everybody r^ lant.  s to get th is maLLer resolved.

,JUDGE SHEEI{AN : So you ' d withdraw the

appeal when the cert i f icat ion is approved, but

when  t . he  ce r t i f i ca t i on  i s  app roved  i s  anyone ' s

guess .

MR.  SCHMIDT:  I  guess  I  wou ld  say  i t ' s

no t  a  ques t i on  o f  mu l t i p le ,  mu l t i p le  mon ths ,  bu t

Ohio EPA didn' t  want to give us a def in i t ive

answer on how long i t  would take them to review

the  cLosu re .

.TUDGE SHEEIAN: When are you going to

(202) 464-2400
Beta Court Repofting
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get the f inal  informat ion on the fuel

demonst.rat ion to Ohio?

MR.  SCHMIDT:  We a re  work ing  - -  we1 l ,

' I  
e f  I s  s c c .  w F | 1 r r  . ' 6 m h l F f  a , . l  - -  f  n  r r i  r r , -  r r ^ g  3

quj.ck thumbnai l  overview --  the boi l -er that was

subject to the RCRA permit  in this case has two

producE Lines that generate waste that are mixed

in a tank and then sent to the boi ler for

l r  r h i  - ^  A n a  a f  { - 1 - -  ^ 7 ^ ^ a e c  I  i  n a <  h r q  1 1  r a : d r rv u t I I f I a Y I J ! U 9 U 9 9

been cleaned and tested and sampled and meets

the comparabl-e fuels demonstrat  ion.

Tha t  l i ne ,  we  cou ld  - -  essen t i a l l y

there are three things that we have to

cert i fy as clean for purposes of c l -osing this

un i t .  The  second  i t em i s  t he  tank ,  I t ' s

ca l l ed  t he  R -35  t ank .  I t ' s  a  m i x i ng  t ank

bas i ca l l y  f o r  t he  two  p roduc ts  - -  o r  t he

waste from the two product 1ines. That tank

is scheduled to be taken out of  service and

cleaned within the next two weeks.

We have to get a temporary tank on

si te !o aLl"ow us to accumulate any mater ials

Beta Coutt Repofting
www.betarepofting.com(202) 464-2400 (800) s22-2382
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from that tank --  s l -udge and other mater ials,

as weLL as al lowing us to cont inue to work on

i h e  c a n n n . l  n r n ^ r r a l -  I  i  n a

The second product l ine has already

been cleaned. We cannoE properly test  i t

yet .  We shoul-d have that Eest ing done in

September for --  to al- l -ow us to submit  to

Ohio EPA by the end of September the closure

ce r t i f i ca t i on  r c . r r r r a t .  Tha t , s  t he  t ime l rne .

So within the next --  assuming

nothing goes wrong with Ehe test ing of

sampl ing, that indicates we have a problem

with the --  that we need to more cleaning for

closure, wi thin the next s ix to eight weeks,

Ohio EPA shoul-d have tha! informat ion.

,TUDGE SHEEHAN: And then begins the

r r n a a r l -  r  i  h  h a r i  ^ / l 2
y v !  r v v ;

MR. SCHMIDT: Correct.  That begins

the  unce r ta in t y  assoc ia ted  w i th  the i r  rev iew ,

but again,  i f  we get the cert i f icat ion reports

to them by the end of September,  perhaps ear ly

Oc tobe r ,  we  wou l -d  - -  aga in ,  t h i s  i s  a  - -  Kev in

(202) 464-2400
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and  I  we re  l ook ing  a t  t he  poss ib i l i t y  o f  t hem

taking anywhere from four to s ix weeks to

review.

I f  t hey  ce r t i f y  i t  w i th in  tha t

pe r iod  o f  t ime ,  I rm  assuming  the  reg ion  wou ld

be able to provide us with not i f icat ion thaL

they no longer consider us subject to the BIF

port ions of  the permit ,  and we can at that

po inE  w iEhdraw the  appea l  .  So  aga in ,  t ha t ' s

why the November 2Lst date that we proposed

was kind of  how we reached the t imel ine for

reso l v ing  th i s  ma t te r .

, fUDGE SHEETAN: By Ehe way, I ' I I  ask

Ms. Berr ios to jump j-n here i f  she has any

quest ions, I  should have said that at  the

MR. CHOW: Judge, the let ter that EPA

is  wr i t i ng ,  i t ' s  more  o f  a  - -  I  cha rac te r i ze  i t

more as a comfort  let ter than anything. I  th ink

Dov/ just  wanted some assuranceE that EPA would

n n n < i d a r  f h a  a n n a r ' l  r h / l  t - h a  n e r m i  t  ^ t -  I a : q l -  . r f

t 'he i r  nor l - ions f . l  be moved af ter  the c lean

(202) 464-2400
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1  c losu re  ce r t i f i ca t i on ,  EPA j - s  ag reeab le  to

-  r ^ r  ' - '  t ha t  i s  no t  a  d i f f i cu l t  l e t t e r4  q v t { Y  L r r a u .

3  t o  w r i t e .

JUDGE SHEEIIAN: Okay. But gett ing

5 back to Ohio for a moment,  I  am not

6 understanding why i t  is that at  th is point ,  wi th

'1 a )or of  enercrru invested into this case and with

A  f h e  n a r m i  r  i < < , r a <  q t i l I  r r n r h l a  f  r r  . r a t -
I ' v u  ! u

9 anv bef fer  c t l rerantee f rom Ohio about  the i r

1 0  t i m e l i n e  t h a n  s o m e  - -  a s  y o u  p u t  i t  - -  a

1 1  "  1 o w -  l  e v e l -  s t a f  f e r . t l

I 2 Why can' t  you get somebody at a

1 j  m ^ n : . ' a m r n t -  I a r r a l  t 9  c o m m j - t  f O r  O h i o  - -  w e ' 1 1

f4 turn i t  around within two weeks or something

15  l i ke  tha t  ra the r  t han  j us t  go  i n to  th i s

16  unce rEa in  c loudy  mode  o f  a  l ow- leve l  pe rson

r7 giv ing you a vague representat ion and you've

l-8 got nothing better than that.

1 9 W h y  c a n r t  y o u  g e t  h i g h e r - I e v e l

20 people in the state to give you more comfort

2L than that?

22 MR. CHOW: I  suppose l \ re coufd Lalk to

Beta Couft Repoting
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some managers over there and see i f  there's any

way they can maybe clear the scheduLes of their

staf fers or something, but yeah, we could try

doing that --

MR. SCHMIDT: Your Honor,  I  wi l l  of fer

an observat ion based on pract ic ing in Ohio for

the last  decade or so --  we can try that and

certainl-y a request f rom U.S, EPA to Ohio EPA

fo r  ass i s tance  i n  mak ing  su re  tha t  t h i s  i s  a

' L . i  - t  ^ - i  ^ - . 1  ! - .  t ^ -  *L -  nc . rn l  F  f  h ^ f  nccd  j -  O  makeL y  L v !  L r r s  l / s v y f E

the decis ion wiI I  certainl-y be something that

o r l 10  EPA w i I I  . l i s ten  to .

I have in my experience not found

t.hem wi l l ing to set deadl ines for themselves

in any matter.  I  would think a jo int  requesE

wouLd be something that they wi l l  look

favorably on, but I  would --  in my

exper ienee ,  i t , s  un l i ke l y  t ha t  we  wou ld  ge t

an actual  def in i t ive statement that they wiI l

t ake  ac t i on  by  a  ce r ta in  da te .

I would hope that they would give

that to the Region V, but in my experience,

Beta Court Reporting
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they're going to want to leave themsel-ves

wiggle-room in case somebody is unable to

reach a decis ion within that Deriod of  t r -me.

I vrant to t.ry.

MR,  CHOW:  f  know.  I 'm  ce r ta in l - y

w i l l i ng  t o .

.fUDGE SHEEIaN: I understand that they

p robab ly  can ,L  ce r t i f y  abso lu te l y  t ha t  t hey  can

turn i t  around in X number of  days or weeks, but

i t  i s  l : r o r r h l  i n d  l - h i f  1 / n r 1  r r F  r r n i n c r  o n  ^  I  o w - 1 e v e l

person ' s  da te  rep resen ta t i ons  a t  a  t ime  2 - I / 2

years down the pike when this case shoul.d have

been done by now, much Iess being i t  another

sort  of  beginning stage or another cycle here.

T f  r s  n r r f  \ r F r . \ r  r F e q < 1 r r r ^ i  n d  i -  . 1  l -  h  i  n k  w n r r  , r , -  S t i l l

r^ t -  dAt-  t -  i  nn mrraL ^"r .  . \ f  Ohi  . )  a)r  na)t -  F1rFn

gett ing any kind of  higher- l -evel  commitment to

try .

MR.  SCHMIDT:  I  wouLd  - -  t h i s  i s  Rob

Schmidt again --  I  can certainly commi-t  to

making an effort  to get higher-1eve1 managers at

Ohio EPA to try to move thie as expedit iously as
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possibl-e.  f  \^ / i11 certainly do that .

MR. CHOW: EPA wi l l  make contact as

we l l .

JUDGE SHEEHAN: Mr. Chow, ['ou]-d you

have any object ion i f  th is was not wrapped up in

the sense of the appeal being withdrawn

by --  say the November 2lst  date thaE I  th ink is

now on the table --  that Region V be directed to

f i l e  i t s  b r i e f?

MR.  CHOW:  Yeah ,  p robab ly .  I  mean ,  i f

we f il-e the brief and lhen Dorr, was on the verge

of f in ishing i ts comparabfe fuels demonstrat j -on

and submit t ing i ts c lean cfosure reports and

then two or three --  whatever --  how many weeks

1a te r ,  Oh io  EPA ce rL i f i es  the  c losu re ,  t hen  a l l

that work wouLd have been for naught.

, IUDGE SHEEHAN: Right.  I  understand

that.  exeept that on looking a!  the laundry l ist .

he re ,  reques t  f o r  more  t ime ,  beg inn ing  i n  ' 06 ,

and every t ime i t  looks l ike posi t ive statements

were made about being near agreement in

p r i nc ip le ,  ag reemen t  i n  p r i nc ip le  on  a fL  i ssues ,

Beta Court Repofting
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th ink we can wrap this up by September 21st.

And each t ime, the good news is of fset by more

bad  news .  So  the re rs  a  ce r ta in  amoun t  o f

skep t i c i sm he re  tha t  I 'm  su re  you  can

^Y1n. | .A^  r  r t -a

MR.  CHOW:  Sure .  I  do  app rec ia te

tha t .  And  i t ' s  j us t  - -  I  don r t  know  i f  I

wou l -d  cha rac te r i ze  th i s  case  as  be ing  cu rsed ,

but i t  just  seems l ike we were on the verge of

something and then something happens along the

way .  Bu t  a t  t h i s  t ime ,  I  j us t  do  rea l l y  f ee l

tha t  we ' re  a t  t he  end  o f  t he  l i ne  he re .  I

personal ly canrt  imagine something that i , rould

occur that would prevent the comparable fuels

demonstrat ions from being accepted at some

po in t .

Bu t  I ' ve  been  wrong  be fo re ,  so  f

can ' t  say  w i th  ce r ta in t y  t haE  th i s  w i l l  be

the  l as t  t ime .  A1 l  I  can  say  i s  t ha t  i t

wou ld  j us t  be  - -  I  t h ink  - -  i t  wou ld  j us t  be

an inappropr iate use of my t ime and the

government resources to f i le the br ief  on

Beta Court Reporting
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every single i tem that Dow has appealed. And

these  a re  h igh l y  t echn ica l  i ssues ,  Eoo .

I  mean, we spenE a lot  of  t ime

trying to get al- l -  of  our experts together

just  going through these things in minute

detai l  and running modefs and calculatsions

a n d  n a f h e r i  i n f o r m a t i O n .  S o  t O  h a v e

to go back inEo that.  when the case is just

abou t  ove r  - -  t ha t ' s  j us t  a  fo rma l i t y  o f

t ry ing to terminate the permit  or --  I  would

p re fe r  no t  t o  have  to  f i l e  t he  b r i e f .

I  mean, I  can understand why,

f i l ing the br ief  would at  least --  would

preclude these constanE requests for

add i t i ona l  t ime .  Bu t  I  - -  a t  t h i s  t ime ,  I

don' t  th ink that would be appropr iate use of

EPA resources, because I  would have to gather

back my experts and my staf f  peopfe and our

experts --  werve had an awfuf t ime try ing to

get them scheduled to meet with us. They are

s o  h r r s w .  a n d  f  h e i  r  c x r r c r f  ' i  s e  i  s  s o  m r l a : h  i n

demand that -- and then I would have to
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explain to them the reason we have to do this

is because we just  havenf t  been able to

te rm ina te  Eh is ,

So i t  would get --  unl-ess I  get

some management approval  of  th is thing, i t

would get shoved down to the bottom of their

n r i a r i  r - r '  I i < t -

I  can  see  the  po in t ,  bu t  I  don ' t

th ink i t  would be a good thing Eo do r ight

now.

,JttDGE SHEEHAN: It sounds like you

annrec , i  a f  e  -  l -  h^ r r r ' rh  f  r .1m f  hF t roardrs  no i  n t  Of

v iew ,  ou r  j ob  i s  t o  move  cases ,  and  th i s  case

has done nothing but s i t  for  welL over two

years .  f t ' s  one  o f  ou r  o ldes t  cases .  And  i f

somebody were l -ooking at  our docket,  they would

certainly wonder why in the world we had given

so  many  ex tens ions  fo r  so  l i t t l e  f ru i t .

MR.  CHOW:  My  job  i s  t o  move  cases ,

too, and I  have been concerned about --  but I

understand your point  of  v iew compLetefy.  I

should say I  t .h ink at  th is point  --  I  th ink we
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i.  real ly,  real ly are lhe end. A few more months f

2  f h i n k  r a : l  I r , r  r ^ r i  l 1  r l a  i f  t r r ' a ? i ' t h i n r r  < a c m c  - -  T!  v  u !  ) '  u r r r l r Y  a L L , l r s

3 think we have a plan and we have a t imel ine

4  l - ha t ' 11  hc  s r rh i ec t  t o  Oh io  EPA 's  unce r ta i n t i es

5  as  fa r  as  ge t t i ng  i t s  rev iew  done .

6 ,JUDGE SHEEIAN : Let me ask lhi s : what

7 degree of probabi l i ty do you both feel  --  you

I can each speak independent ly i f  you wish --  Eo

9 the prospect that th is appeal wouLd be withdrawn

1-0 by November 21st?

11  Mr .  Chow,  wha t , s  you r  - -

L2 MR. CHOW: I  have 95 percent certainty

13  on  tha t .

14 JUDGE SHEEHAN: Wha! about you,

1-5 Mr.  Schmidt ?

15  MR.  SCHMIDT:  No t  qu i te  95  pe rcen t ,

17 but I  rdouLd say that i f  I  needed Lo put a number

LB  on  i t ,  I ' d  say  80  t o  90  pe rcen t .  And  t ha t r s

1 q  i r t < f  - -  T  m a ^ r r  r \ a r a  a r a  r  n a r r n l  a  n f  m n r r i n r r

20 pieces that we don' t  have conErol  over.  Eut

2t those moving pieces I  th ink we can put pressure

22 on to get the review done. And the --  f rankly,
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I  would agree $r i th Kevin that at  th is point ,

rea l l y  wha t  we ' re  t r y ing  to  ge t  t h rough  i s  a

procedural  hurdle,  and that wi l l  take care of

a l l  t h i s .

Previously,  on a previous request

for extensions, I  th ink --  v/e have reached

agreement on al l  the issues that we appealed

some t ime ago, and the problems that were

br .FFFn l -Fd  hrz  t - r r r i . -  to  f ind  a  mechan ism tO

implement thoee changes in l ight of  some

fa i r l y  s ign i f  i can t  regu la to ry

changes --  meaning the delegat ion of  the BIF

program to Ohio EPA as wel l -  as the

determinat ion that the best approach for the

faci l i ty was to go through the comparable

fuels demonstrat ion --  I  th ink that those are

ac tua l l y  - -  I  wou ld  say  they ' re  no t  bad  news

ln terms of what 's happening. They may be

bad news in terms of moving this appeal

fo rward ,  bu t  t  t h ink  they ' re  ac tua l l y

posi t ive events Lhat have just  happened to

have a negat ive impact on hohr fast  we could
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L  ge t  t h i s  case  reso l ved .

I  T -  - - r t . i  r - r r ' l  e r .  thF  . - . ro rnnr rab le  f  ue lsr r  ! / e !  u f  L q f  q  u v L , L l / q t r

3  demons t ra t i on  - -  t ha t r s  an  env i ronmen ta l l y

4 posi t ive thing; removing hazardous waste from

\  l - r c i  n r r  L r r r r n a d  a l -  t - h a  f r r , i  l i f \ r  i c  - a r + - i - 1 "! q e f  f  f  u - t  + p  ! ! !  u d f  r r r y

6  s o m e l - h i n . t  f h e f  - -  n h i . \  E D A  r ^ r :  q  r r a r r r  n n c i f  i r r cw s P  v  ! !  1 ,

? about our ef forts to move that forward --  and

B thus, I  th ink we wi l l  get their  cooperaEion

9 in terms of moving this thing to f inal

l -  0 c losure .

1 1 .JUDGE SHEEIAN: I  '11 ask Ms. Berr ios

L2  i f  she  has  any  ques t i ons .

lv ls .  IJEjRltIU:; :  I  - l  USt nave a

14 ( inaudible) make sure that I  understood

15  co r rec t l y ,  w i l l  Dow then  w i thd raw the  pe t i t i on

L6 after i t  receives a formal ackno$rl  edgement f rom

1 ' 7  i - h t  r F . t i  . ) n  l -  h ; a t -  t - h a \ ' r  r a  r n  l n n r r c r  c r r h i a n l -  f . \  t - h F

1 A  R T F '  n . \ r l -  i . \ n  . \ f  t - h a  n a r m i r ?  A n / l  f L a r  - f r ^ e  r - L ^ Fy u ! ! ' ! r u :

f 9  w e ' 1 1  p r o c e e d  w i t . h  p e r m a n e n L  m o d i f i c a t i o n ?

2 Q

2L

M R ,  S C H M I D T :  T h a t ' s  c o r r e c t .

MS. BERRIOS: Okay.  Thank you.

'JUDGE SHEEIIAN: I ' l-1 conclude then by
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no l i ng  a  coup le  o f  Eh ings .  F i r s t ,  f  w iL f  t ake

this back to the other judges --  I  spoke to one

lhis morning and i , /e discussed the concern of  the

Board the durat ion this case has already had.

And number Lwo. Mr. Chow and/or

Mr. Schmidt,  I  strongly suggest that I  i f  the

consequences ,  espec ia l l y  f o r  t he  reg ion  a re

g r im ,  i f  t he  reg ion  has  to  f  i l - e  i t s  b r i e f ,

the expenditure of  resources involved and so

on, Region V oversees the state program,

Regi.on V presumably funds the state program,

you might get some higher-1eve] person,

program and/or 1ega1 to talk to their

^ ^ r r n f  a r 6 - v t - o  i  -  r \ L i  ^  l -  n  h c  q r r r e  t h e r r  ^ a n  d Ou r r L  l r  u q r r

f  h c i  r  n r r r -

MR.  CHOW:  Yeah ,  abso lu te l y .

JUDGE SHEEIIAN: And Ohio certainly has

this interest --  or should have an interest in

cooperat ing with Region V and not Ieaving

P a n i  n n  1 I  l - r r n a i  - ^

so  r ' l - l -  t ake  th i s  back  and  d i scuss

th i s ,  i n  l i gh t  o f  t h i s  conve rsa t i on ,  w i th  the
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I  o the r  j udges  and  we '11  go  f rom the re .  We '11

2 see something short ly.

Does anybody --  Mr.  Schmidt,

4 Mr.  Chow --  have anything to add before we

5 conclude?

MR.  SCHMIDT:  No t  me?  Mr .  - -

MR. CHOW: Nope.

.fUDGE SHEEIAN: Okay.

MR. CHOW: No, Your Honor,  I  don' t

1  n  h = r r a  r r r r r l - ' i  - ^r r r f r r Y  r

1 1 'JttDGE SHEEIIAN: Thanks very much.

MR. CHOW: Thank you.

MR. SCHMIDT: Thank you.

L2

1,3

r4 (Whereupon, at  approximately

] -L :24  a .m. ,  t he  HEARING was

r z l i n r r r n a A  \

L f

L 6

l 7 * * * * *

l_8

1 9

20
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